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Introduction

2009 was a year of transition for the justice and home affairs (JHA) domain:
The Hague Programme which had governed much of the development of the
Union’s ‘area of freedom, security and justice’ (AFSJ) since 2004 came to
an end and new perspectives were opened up by the entry into force of
the Lisbon Treaty and the adoption of the new 2010 to 2014 Stockholm
Programme. While the intense negotiations on the Stockholm Programme
were overshadowed until October by the uncertain fate of the Lisbon Treaty,
the institutions focused mainly on a range of leftovers from the Hague
Programme. Whereas several significant legislative texts were adopted on
immigration and criminal justice co-operation issues, other fields were
marked primarily by continuing negotiations and new Commission proposals
(asylum), the strengthening of external action capacity (civil law), efforts to
improve the implementation of adopted measures (border controls, the fight
against organized crime and terrorism) and institutional consolidation
(Europol). The total annual output of the JHA Council dropped from 144
adopted texts the year before to 121 texts,1 perhaps a sort of end of program-
ming period fatigue which could also be observed at the end of the preceding
Tampere period.

1 Lists of texts provided by the General Secretariat of the Council and own calculations.
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I. Developments in Individual Policy Areas

Refugee Policy

During the whole year negotiations continued on the first package of Commis-
sion legislative proposals for completing the Common European Asylum
System (CEAS) which the Commission had submitted the year before (see
Monar, 2009). Progress on recasting of the 2003 Reception Conditions Direc-
tive, the 2003 Dublin and the 2000 Eurodac Regulations was only modest. Not
without some reason several Member States took the view that the proposals
could not be properly considered without a full evaluation of the application of
the existing texts, but for this the ambitious original deadline for the CEAS had
left too little time to the Commission. Issues concerning a more effective
burden-sharing under the Dublin system, possibilities and conditions of deten-
tion and the rights of children emerged as the most controversial on the agenda.

While these negotiations went on, the Commission added three further
proposals to the already charged agenda.

On 18 February it presented a proposal for the establishment of a European
Asylum Support Office (EASO) as an EU-funded agency for supporting and
strengthening practical co-operation between the Member States in the context
of the CEAS (Commission, 2009a). According to the proposal the supporting
functions should extend to exchanges of good practice, information on coun-
tries of origin, support for co-operation between Member States under the
Dublin Regulation, support for relocation, translation and interpreting, train-
ing, technical support and support in external matters. In addition the Com-
mission wants the EASO to be able to support Member States under particular
pressure through an early warning system, help with the initial assessment of
asylum requests and the speedy establishment of appropriate reception facili-
ties by Member States subject to pressure as well as the co-ordination of
asylum support teams. Finally the Office should also be responsible for certain
reporting functions, such as an annual report on the asylum situation in the
EU and an evaluation of implementation, as well as – at the request of the
Commission – the drawing up of guidelines and operating manuals. The EASO
proposal was partly clearly modelled on other existing AFSJ agencies, such as
Europol as regards its reporting functions and Frontex regarding its operational
co-ordination and support functions. While a broad majority of the Member
States support the establishment of the EASO – which could become an
important burden-sharing and analysis instrument – it became rapidly clear
that the Council is divided about the extent of the agency’s functions and their
financial implications as well as about the possibilities of the EASO to evaluate
national implementation practices and issuing guidelines on those.
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Wanting to have at least all key proposals for the CEAS on the table before
the end of the Hague Programme, the Commission then presented on 21
October another proposal package consisting of the recasting of the 2004
Qualification and 2005 Asylum Procedures Directives.

Regarding the former, the Commission took on board some of the
criticisms of NGOs and the UNHCR that the existing minimum standards
for the qualification and status of refugees as beneficiaries of international
protection had not achieved a sufficient level of harmonization and had
impacted negatively on the quality of decision-making of national authorities.
It also stressed the need for the further harmonization of protection standards
in order to reduce secondary movements of refugees between Member States
resulting from the diversity of national legal frameworks and decision-
making practices and different levels of rights provided (which account for
much of the different ‘attractiveness’ of Member States to asylum seekers).
The Commission’s proposal therefore aims at the clarification of key legal
concepts such as ‘actors of protection’ or ‘internal protection’ used to define
the grounds for protection, thus enabling decision-makers throughout the EU
to apply the criteria consistently and to identify correctly who is really in need
of protection. According to the Commission this could ensure both a more
rapid access of genuine refugees to their rights – a key UNHCR concern – and
allow for a more rapid removal of persons not qualifying – a key concern for
Member States. The Commission proposal also provides for the elimination
of the differences between the rights of refugees and beneficiaries of subsid-
iary protection, for instance regarding the duration of residence permits or
access to social welfare, health care and to the labour market, and the facili-
tation of the recognition of qualifications, access to vocational training and
employment as well as to integration facilities (Commission, 2009b).

The Commission’s proposal for the recasting of the Procedures Directive
is intended to streamline the examination process of applications by setting
out a general time limit of six months for completing procedures at first
instance and by simplifying and clarifying procedural notions and devices
such as the concept of ‘safe country of origin’ or the accelerated procedures.
It also aims at improving the quality of asylum decisions, by ‘frontloading’
services, advice and expertise and encouraging Member States to deliver
‘robust’ determinations at first instance with an improved defendability of
negative decisions. The Commission, finally, also wants to enhance access of
refugees to effective procedures by including territorial waters in the scope
of the Directive – a reaction to the high number of refugee incidents at sea in
the Mediterranean – and by specifying the obligations of border guards,
police and personnel of detention facilities (Commission, 2009c). While
NGOs generally welcomed the increased level of procedural safeguards in the
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Commission’s proposal, the maintenance of the controversial ‘European
safe third-country’ concept, which would allow Member States according to
Article 38 of the revised Directive to deny applicants from, for instance,
Belarus, Moldova and the Russian Federation, a full or even any examination
of an asylum application, was met with widespread concern.

The strong links between the different CEAS proposals – the important
role the EASO could play for ensuring the effective implementation of the
(recast) Procedures Directive is one of the most obvious – as well as the
financial implications of the CEAS make this one of the biggest legislative
and political ‘packages’ on the AFSJ agenda so far. Agreeing on it will require
a massive compromise-building effort between the Member States in the
Council on the one hand and between Council and Parliament on the other,
and at the end of the year it seemed perfectly clear that this would not be
achieved by the original Hague Programme deadline of 2010. While nego-
tiations were going on the discrepancies in first instance recognition decision
rates – from 0.2 per cent in Greece to 65.3 per cent in Poland in the previous
year (Eurostat, 2009) – and the disproportionally high number of Iraqi asylum
applications in Germany and of Serbian applications in France (UNHCR,
2009) showed again the major imbalances in the current EU system.

Migration Policy

With the Union’s migration policy often being criticized because of its stron-
ger focus on the fight against illegal immigration rather than facilitating legal
immigration, a slight step towards a better balance between the two was taken
on 25 May with the adoption of the Directive 2009/50/EC on the conditions
of entry and residence of third-country nationals for the purposes of highly
qualified employment – better known as the ‘Blue Card Directive’ (Council,
2009a). It introduces a fast-track procedure for issuing a special combined
residence and work permit – the ‘Blue Card’ – to highly qualified third-
country workers who have been offered a job in the EU. Aimed at reducing
the ‘skills gap’ between the Union and major international competitors, such
as the USA, which have so far been much more successful in attracting highly
qualified third-country nationals to their job markets, the Blue Card Directive
constitutes the so far most significant legislative EU measure in the domain of
legal immigration for work purposes. However, an already not overly ambi-
tious initial Commission proposal and the subsequent watering down of the
initiative during more than a year of negotiations in the Council made this
instrument in the end subject to so many restrictions that it is unlikely to
compete effectively with major international rivals such as the US ‘Green
Card’.
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A first major restriction is that the Commission failed in its attempt to
make the Blue Card the only such scheme for facilitating access of highly
qualified third-country nationals. Member States, apart from remaining in
control of overall volumes of admission, remain free to maintain or introduce
similar ‘skill selective’ national immigration schemes which can be more
attractive to third-country nationals and hence undercut the value of the
common EU scheme. Even this does not go far enough for Denmark, Ireland
and the United Kingdom, which all have schemes (such as the ‘Danish Green
Card’) already in place. They made use of their ‘opt-out’ rights under the
Treaty of Amsterdam to stay out of the Directive altogether, which hardly
strengthens the international image of the EU as a ‘single’ market as regards
highly qualified jobs. The conditions for obtaining the Blue Card, while not
unreasonable for an instrument aimed at highly qualified workers, clearly
limit the range of potential applicants and include a valid work contract or
binding job offer, the possession of documents attesting to equivalent profes-
sional qualifications and a salary of at least 1.5 times the average gross annual
salary in the Member State concerned (Article 5 of the Directive). The period
of validity – between one and four years (renewable) depending on the
Member State concerned (Article 7) – also compares poorly with its ‘green’
US rival.

Yet, having regard to the rather rudimentary state of the EU’s common
approach to legal immigration for work purposes the Blue Card Directive can
nevertheless be regarded as ground-breaking. This is not only because of the
single fast-track procedure combining work and residence permit, but also
because of the provisions on a progressive access to the labour market of the
Member State concerned (Article 12), the allowance made for temporary
unemployment (Article 13), the extensive rights to equal treatment with
nationals of the respective Member State (Article 14), the right to family
reunification (Article 15), the possibility to cumulate Blue Card residence
periods for qualifying for long-term resident status (Article 16) and the
possibility – subject to certain conditions – to move to another Member State
after 18 months (Article 18) with family reunification rights (Article 19).

Whether the Blue Card Directive will increase significantly the integration
of highly skilled third-country nationals in the EU job markets will to a
considerable extent depend on the implementation of the Directive by the
Member States – for which they have much margin to manoeuvre and two
years’ time. This might give the EU time also to give further consideration to
mechanisms of ‘circular migration’ to counter the accusation that the Blue
Card might contribute to a ‘brain drain’ in countries of origin. As Caritas
Europa has rightly noted, Article 16(3) of the Directive according to which
Blue Card holders can only return to their country for up to 12 consecutive
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months without putting their long-term resident status at risk can hardly be
regarded as an encouragement for circular migration (Caritas Europa, 2009).

The adoption of the Blue Card Directive did not weaken in any way
the Member States’ resolve to strengthen their armoury for combating illegal
immigration. This was shown by the adoption on 18 June of the Direc-
tive 2009/52/EC providing for minimum standards and sanctions against
illegal employment of third-country nationals (European Parliament/Council,
2009a). Such illegal employment – which is particularly common in agricul-
ture, catering, cleaning and construction – is not only a major ‘pull’ factor for
illegal immigration, but also exposes the respective third-country nationals to
exploitation and abuse by illegal employers and has become a major source
of revenue for organized crime. According to 2007 Commission estimates
the phenomenon might extend to between 4.5 and 8 million third-country
nationals staying illegally in the EU (Commission, 2007). The Directive of 18
June obliges employers – which include both companies and individuals – to
require from a third-country national as a condition of employment his or her
holding of a valid residence permit or other authorization for his or her stay,
to keep a copy or record of these available for possible inspection and to
notify the competent authorities of the Member States of the start of employ-
ment (Article 4). Financial sanctions for non-compliance will increase in
amount according to the number of illegally employed third-country nationals
and the employer will also have to bear the costs of the return of illegally
employed third-country nationals in those cases where return procedures are
carried out. Yet Member States may provide for reduced financial sanctions
where the employer is a natural person who employs an illegally staying
third-country national for his or her private purposes and where no parti-
cularly exploitative working conditions are involved (Article 5). The main
objective of the measure to target illegal employers and not illegal migrants
is highlighted by Article 6 which obliges employers to pay to the illegally
employed third-country national any outstanding remuneration at least at the
level of the legal minimum wage in the respective Member State. In addition
employers can be excluded from entitlement to public funding (including EU
funding), disqualified from public contracts and obliged to reimburse public
subsidies (Article 7). Member States are also required to provide for criminal
penalties in the five most serious cases: continuation or repetition of an
infringement, simultaneous employment of a significant number of persons,
particularly exploitative working conditions, the knowing use of work or
services exacted by a person who is a victim of human trafficking and the
illegal employment of a minor (Articles 9 and 10).

The Directive against illegal employment of third-country nationals can
be regarded as being almost as important for the fight against organized
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crime and trafficking in human beings as it is for the combating of illegal
immigration. As regards its effectiveness much will – again – depend on its
implementation by the Member States. National authorities have tended to
not always cast too sharp an eye on illegal employment of third-country
nationals as some economic sectors and a lot of private households are
known to be heavily dependent on such ‘cheap’ labour. The continuous
checks necessary for an effective implementation will in many cases require
a significant additional administrative effort, and both the Commission
and Member States will have to watch mutually over adequate enforcement
standards and mechanisms.

Border and Visa Policy

During the reporting period Frontex was again at the forefront of EU external
border policy by co-ordinating a range of joint operations. An example was
the operation ‘Saturn 2009’, carried out in four operational phases of one
month each and with over €1.4 million of EU funding, whose general objec-
tive was to tackle illegal immigration via and from Turkey and Albania
towards the EU by enhancing the efficiency of the overall border control in
the operational areas at the Greek–Albanian, Greek–Turkish and Bulgarian–
Turkish borders, including checks at crossing points and the detection of
illegal crossings by intensifying the green border surveillance activities
(Frontex, 2009a). Frontex fulfilled its risk analysis function, inter alia, by a
highly differentiated report on the impact of the global economic crisis on
illegal migration to the EU. It concluded, because of the reduced labour
demand and increased entry restrictions, on a likely decrease of illegal immi-
gration pressure on the EU as well as on a higher return migration potential
at least until 2010 (Frontex, 2009b) – which may be among the very few
positive consequences of the financial crisis for the Union.

As foreseen by the Frontex Regulation in 2009, the agency went through
an external evaluation process which resulted in a detailed external report and
a reaction of the Frontex Management Board to its recommendations. The
evaluation report was broadly positive about the progress the agency had
made with mastering its rapidly expanding tasks but also identified a number
of weaknesses (Frontex, 2009c). As regards the planning and co-ordination
of joint operations at external borders, arguably the most important of the
agency’s tasks – the report pointed to deficits in terms of practical planning,
uniform modalities for participating officers, slow reimbursement of costs,
limited availability of equipment as well as language problems and lack of
secure communication lines. The report acknowledged that some of the
problems of Frontex – such as its very limited control of technical equipment
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which remains in the hands of the Member States – are outside of the
agency’s control, and pointed to some of the paradoxes of EU external border
action, such as increased surveillance measures at sea borders actually result-
ing in an increase in illegal immigration as the vessels intercepting illegal
immigrants are unable to turn them back. Naturally, not all of these and other
conclusions were welcomed by the Management Board, but as a result of the
evaluation process the Board agreed on no less than 16 recommendations for
changes to the Frontex Regulation (Frontex, 2009d).

As regards the future evolution of Frontex its management board had also
commissioned a report evaluating the feasibility of establishing specialized
branches of Frontex in several Member States to enhance its reach and
effectiveness. The report, submitted in December, came out in favour of such
a partial decentralization which could include an improved understanding
of local conditions, enhanced effectiveness in the use of risk information
through more direct support of Member States regarding intelligence gather-
ing and increased communication between Member States and Frontex fos-
tered by offices located closer to national border management authorities
(Frontex, 2009e).

While the fundamental utility and progress of Frontex was at no stage
questioned, the putting into place of the second generation Schengen
Information System (SIS II), with its advanced biometric functionalities,
continued to be affected and delayed by technical problems regarding data
consistency (needed for the equivalence of data between the national systems
and the central system) as well as performance, robustness and security of the
system (Council, 2009b; Commission, 2009d). These led the Council in June
to decide formally on giving up the existing SIS II project altogether in case
of further test failures and replacing it by an enhanced version of the existing
SIS I system (Council, 2009c). Such a move could entail more limited new
functionalities than originally planned for this biggest EU data-exchange
instrument for border control and general law enforcement purposes and the
loss of millions of euro already invested into the SIS II system architecture.

The EU’s visa policy – which can be regarded as a major component of
the Union’s external border shield – took a step forward with the adoption
on 13 July of the new Community Code on Visas (European Parliament/
Council, 2009b). The ‘Visa Code’, which replaces the former ‘Common
Consular Instructions’ (CCI), clarifies which Member State is responsible for
processing a visa application, defines the different phases for examination and
decision-taking, harmonizes the fees that can be charged and sets common
standards for the service provided which include rules on non-discrimination
(Article 39) and on deciding on applications within 15 calendar days (Article
23). The position of visa applicants is strengthened by newly defined
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obligations for the Member States to give refused applicants the reasons for
their decision and to inform them about their rights of appeal (Article 32(3)
and Annex VI). Yet the Schengen visa regime overall is toughened by the new
Code as biometric identifiers (including the ten fingerprints of the applicants)
have now to be collected (Article 13), new defined conditions (including
‘integrity and reliability’) apply to the issuing of multiple entry visas (Article
24(2)) and former CCI provisions on group visas have not been retained.

The visa liberalization dialogue with the western Balkans, which is con-
ducted by the EU on the basis of benchmarks regarding border controls,
passport security, the fight against organized crime and corruption as well as
external relations and fundamental rights, led to a first breakthrough: on 30
November the Council decided to grant visa-free travel to and throughout
the Schengen area – with effect from 19 December – for citizens of the former
Yugoslav Republic of Macedonia, Montenegro and Serbia by amending
Regulation (EC) 539/2001 (Council, 2009d). Yet this liberalization measure
applies only to holders of biometric passports, and Albania and Bosnia and
Herzegovina were considered as having failed so far to meet all benchmarks
so that further efforts on their side and monitoring by the EU will be neces-
sary. The conditionality of visa liberalization has been an important instru-
ment for the Union to induce the western Balkan countries to adjust their
legislation, structures and practices to EU objectives and standards in the fight
against illegal immigration and crime.

Judicial Co-operation in Civil Matters

While there were no major new internal developments in judicial co-operation
in civil matters the year saw a strengthening of its external side: on 7 July the
Council adopted EC Regulation 664/2009 establishing a procedure for the
negotiation and conclusion of agreements between Member States and third
countries concerning jurisdiction, recognition and enforcement of judgments
on a range of family law matters (Council, 2009e). It covers agreements
concerning matters falling, entirely or partly, within the scope of EC Regula-
tion 2201/2003 of 27 November 2003 concerning jurisdiction and the recog-
nition and enforcement of judgments in matrimonial matters and the matters
of parental responsibility and 4/2009 of 18 December 2008 on jurisdiction,
applicable law, recognition and enforcement of decisions and co-operation in
matters relating to maintenance obligations, to the extent that those matters
fall within the exclusive competence of the Community. The adoption of this
Regulation was largely motivated by the fact that the Court of Justice had
confirmed – in its Opinion 1/03 of 7 February 2006 relating to the conclusion
of the new Lugano Convention – that the Community has acquired exclusive
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competence to conclude an international agreement like the Lugano Conven-
tion with third countries on matters affecting rules adopted internally in the
domain of civil law matters. As a result it had to be ensured that bilateral
agreements of Member States with third countries in matters covered by
internal EU legislation do not interfere with Community competences. The
Regulation provides that when a Member State intends to enter into negotia-
tions in order to amend an existing agreement or to conclude a new agreement
falling within the scope of the Regulation it has to notify the Commission in
writing of its intention at the earliest possible moment before the opening of
formal negotiations, providing a copy of the existing agreement, the draft
agreement or the draft proposal, and any other relevant documentation. The
Commission then has to give a reasoned decision on the application of the
Member State within 90 days. It has to determine whether there is sufficient
Community interest in concluding a Community agreement instead and can
either authorize the Member State to open formal negotiations on the proposed
bilateral agreement or refuse to do so. In the first case the Commission may
propose negotiating guidelines and may request the inclusion of particular
clauses in the envisaged agreement. In the second, ‘discussions’ between the
Commission and the respective Member State can follow. The Commission
can also take part as an observer in the Member State’s negotiations which also
has to seek an authorization from the Commission prior to the conclusion of
the agreement. This the Commission can again refuse in which case ‘discus-
sions’ in order to find a solution can take place. A Regulation (EC 662/2009)
providing for an identical procedure for the negotiation and conclusion of
agreements between Member States and third countries on particular matters
concerning the law applicable to contractual and non-contractual obligations
was adopted on 13 July (European Parliament/Council, 2009c).

The Regulations 662/2009 and 664/2009 are a reflection of the growing
external action capacity of the Union in the civil law domain – with corre-
sponding restrictions on Member States’ bilateral international action possi-
bilities – which follows from the progressive expansion of its internal
legislation in this field. A further indication of this in the field of family law
was the Council Decision of 30 November on the conclusion by the Com-
munity of the Hague Protocol of 23 November 2007 on the Law Applicable
to Maintenance Obligations (Council, 2009f).

Judicial Co-operation in Criminal Matters

Partially driven by the intention to get certain texts adopted before the Lisbon
Treaty reforms could subject them to co-decision by the European Parlia-
ment, the Council’s decision-making accelerated during the year on a number
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of criminal justice matters. On 26 February the Council adopted Framework
Decision 2009/315/JHA on the organization and content of the exchange of
information extracted from the criminal record between Member States
(Council, 2009g). This Framework Decision, which supplements provisions
of the 2000 EU Convention on Mutual Legal Assistance in Criminal Matters
which were not any longer considered adequate, went partly back to an
initiative by Belgium. Under the impact of the 2004 child abuse and murder
case of Michel Fourniret, Belgium had sought, in particular, to make sure that
persons subject to convictions and disqualifications relating to child abuse
cases would no longer be able to conceal such convictions or disqualifications
with a view to performing professional activity related to supervision of
children in other Member States. In addition to the obligations of a convicting
Member State to transmit information to the Member State of the convicted
person’s nationality about the convictions handed down against their national
– which the Framework Decision incorporates and further defines – it also
provides for an obligation of the Member States of the person’s nationality to
store information transmitted in order to ensure that they are able to reply
fully to requests for information from other Member States. The competent
national authorities have to reply to requests for information about convic-
tions within ten working days.

The exchange of criminal record data was further strengthened by the
adoption on 6 April of the Council Decision on the establishment of the
European Criminal Records Information System (ECRIS) (Council, 2009h). It
partially implements the Framework Decision of 26 February by providing for
the development of a computerised information exchange system on convic-
tions between Member States for communicating information on convictions
in a uniform, electronic and easily computer-translatable way. ECRIS has
been designed as a decentralized information technology system. The criminal
records data will be stored solely in databases operated by Member States,
and there will be no direct online access to criminal records databases of
other Member States. The Decision includes reference tables of categories of
offences and categories of penalties and measures provided to facilitate auto-
matic translation and the mutual understanding of the information transmitted
by using a system of codes. Yet these tables are not intended to set up legal
equivalences between offences and penalties and measures existing at national
level and cover categories of offences – such as ‘insults of the state, nation or
symbols’ – which (perhaps fortunately) fall well outside the scope of EU
minimum harmonization acts and the European Arrest Warrant.

The prevention and settlement of conflicts of jurisdiction is a crucial
element of the construction of a European criminal justice area. On 30
November, the Council adopted a Framework Decision (2009/948/JHA) on
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this important matter whose primary objective is to prevent situations where
the same person is subject to parallel criminal proceedings in different
Member States in respect of the same facts, which might lead to different final
judicial outcomes in two or more Member States (Council, 2009i). The
adoption of this measure was in part a reaction to the case law of the Court of
Justice which had given a broad interpretation of the applicability of the
double jeopardy (‘ne bis in idem’) principle since its 2003 landmark judgment
in Gözütok and Brügge (joined cases C-187/01 and C-385/01). The Frame-
work Decision provides for a competent judicial authority in a Member State
to contact the competent authority of another Member State if it has ‘reason-
able grounds’ to believe that parallel criminal proceedings are being con-
ducted in that other Member State in respect of the same facts involving the
same person. The contacted authority then has a deadline-linked obligation to
reply with a defined minimum of information to be provided. When it is
established that parallel proceedings exist, the competent authorities of the
Member States concerned have to enter into direct consultations in order to
reach consensus on any effective solution aimed at avoiding the adverse
consequences arising from such parallel proceedings, which can lead to the
concentration of the criminal proceedings in one Member State. If no con-
sensus can be reached the case should be referred to Eurojust for possible
arbitration if the case falls within the scope of its competences.

EU legislation regarding the recognition and/or execution of judicial deci-
sions in one Member State (the executing Member State) issued by another
Member State (the issuing Member State) has occasionally been rendered
ineffective by different applicable national rules as regards procedural guar-
antees in case of the absence of the person at the trial. In response to this
problem the Council passed on 26 February a Framework Decision (2009/
299/JHA) aimed at helping authorities in the executing Member State prior
to execution to ascertain whether certain minimum procedural rights of
the person subject to the judicial decision but absent during the trial – such
as adequate information and legal representation – have been respected
(Council, 2009j). By formulating certain minimum procedural rights the
Framework Decision slightly extends, inter alia, the number of grounds for
refusal of the execution of the European Arrest Warrant, highlighting again
the difficulties of ensuring an effective application of EU mutual recognition
instruments in the context of still widely differing national criminal proce-
dural law provisions.

A more comprehensive EU instrument on the strengthening of procedural
rights of suspected or accused persons in criminal proceedings is still missing.
The Council was able to agree on 30 November on a ‘road map’ for strength-
ening these rights which identified six major fields of action, but the road map
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remained vague about the level of the rights and did not set a deadline for
legislative action for which the Commission was invited to submit proposals
(Council, 2009k). However, the rights of persons awaiting trial were slightly
strengthened by the adoption on 23 October of a Framework Decision (2009/
829/JHA) on the application of mutual recognition to decisions on supervi-
sion measures as an alternative to provisional detention (Council, 2009l). By
providing rules for the execution of supervision orders issued in another
Member State this measure fulfils a non-discrimination objective as it allows
reduction of the risk of a non-resident being remanded in custody pending
trial even where, in similar circumstances, a resident would not.

Police Co-operation and the Fight against Organized Crime and Terrorism

On 6 April the Council adopted the new Europol Decision (2009/371/JHA)
which replaces the 1995 Europol Convention and will transform the police
organization into an EU entity funded from the general budget of the EU
(instead of from national budgets) with effect from 1 January 2010 (Council,
2009m). While not transferring any executive law enforcement powers to
Europol, the Decision extends the agency’s possibilities to assist national
authorities, inter alia, by no longer being bound by the current precondition
of factual indications of involvement of organized crime structures, the facili-
tation of its participation – in a supportive function – in Joint Investigation
Teams (JITs) and simplifying the direct access of national authorities to the
Europol Information System. The changes made to the governance structure
of Europol are very limited and unlikely to resolve fully some of the existing
problems such as the often detailed interference of the powerful management
board with the running of the institution by the Director of Europol. However,
the passage to an 18 rather than six-month period for the Chairmanship of the
Management Board could provide both greater continuity and a framework
for a more effective working relationship with the Director.

The co-operation between Europol and its counterpart in the cross-border
prosecution domain, Eurojust, made further progress during the year with
the elaboration by both agencies of a common ‘Joint Investigation Teams
Manual’ (Council, 2009n). It provides practitioners with guidelines and
recommendations for setting up and increasing the effectiveness of JITs.
Although one of the few cross-border operational law enforcement means
established by the EU, JITs remain a legally and operationally cumbersome
and still sparsely used instrument whose use Europol and Eurojust wish to
encourage.

Based on Europol’s 2009 Organized Crime Threat Assessment (OCTA)
and Russian Organised Crime Threat Assessment (ROCTA) reports the
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Council adopted at its meeting of 4–5 June new Conclusions on the EU’s
priorities for the fight against organized crime (Council, 2009o). In terms of
trends the Council noted, in particular, the increasing share of non-EU based
organized crime within the EU, the role of the EU as a long-term investment
area for external organized crime as investments in western Europe provide
more stability and increase in value, the threat posed by criminal hubs in west
Africa (in particular for drug trafficking and trafficking in human beings) and
the increasing number of crimes against persons (in particular the use of
systematic violence in order to intimidate local communities). In the light of
the OCTA and ROCTA reports the Council then defined the following crimi-
nal markets as EU priority fields in the fight against organised crime for
2009–10: drug trafficking with a focus on the use of the west and central
African route (including drugs from Latin America and the Caribbean) for
storage and transit, but also processing, trading and/or production; trafficking
in human beings (including from Africa), especially for the purpose of sexual
exploitation; fraud, corruption and money laundering, as well as other activi-
ties related to organized crime involvement in the economy, especially if they
seriously distort legal competition or lead to an increase of criminals’ influ-
ence in the political, economic and judicial sphere (as this is especially the
case in connection with Russian-speaking organized crime groups). These
priorities were fewer in number than in the past as the Council had come to
realize that the proliferation of priorities of recent years had reduced the
overall efficiency of EU action and made it more difficult for Member States
to adequately reflect those in their national action plans. The Conclusions
defined a number of specific tasks for Commission, Council, Eurojust,
Europol, the Police Chiefs Task Force, customs authorities and the European
Police College, this with a clear emphasis on greater inter-institutional
synergy.

The fight against terrorism remained a priority for the AFSJ throughout the
year: on the internal side the Council approved at its 4–5 June meeting a
detailed implementation plan for the revised EU counter-terrorism ‘Radical-
ization and Recruitment Plan’, which the Swedish Presidency was prevented
from making a public document because of internal security considerations of
a minority of Member States (Council, 2009p). An Action Plan on strength-
ening chemical, biological, radiological and nuclear (CBRN) security
adopted at the 30 November–1 December meeting of the Council was
extended to a wide range of measures regarding prevention, detection and
response regarding terrorist risks in the CBRN domain (Council, 2009q).
On the external side a report on the co-operation with the western Balkan
countries on the fight against organised crime and terrorism adopted in May
emphasised the need for more EU action to strengthen counter-terrorism
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capabilities in those countries, to establish specialised counter-terrorism
contact points and to enhance the role of Europol and Eurojust in the
co-operation (Council, 2009r). Co-operation with the US in the counter-
terrorism field made some progress with the Council’s decision of 30 Novem-
ber to sign a provisional Agreement with the US on the exchange of financial
messaging data which would give US authorities access to European financial
transaction data handled by the Society for Worldwide Interbank Financial
Telecommunication (SWIFT) for the purposes of the US Terrorist Finance
Tracking Programme (Council, 2009s). Yet the Council went ahead with this
decision in spite of the fact that under the new Lisbon Treaty rules the
agreement would need to get the consent of the European Parliament, and by
the end of the year it seemed increasingly likely that the Parliament might
reject the agreement both because of concerns about inadequate protection of
personal data and anger about the Council’s disregard of its new prerogatives.

The most thoughtful evaluation of the progress and limitations of EU
counter-terrorism measures came – once more – from the EU’s Counter-
terrorism Co-ordinator, Gilles de Kerchove. In a discussion paper on counter-
terrorism strategy he warned about the concentration on terrorism simply as
a criminal phenomenon tending to downplay the factors that motivate terror-
ism and encouraging a straightforward repressive approach, and also about
‘counter-terrorism fatigue’ resulting from taking rapid and massive action
after terrorist attacks only to fall up behind once the immediate pressure has
decreased. The paper suggested giving more priority to measures regarding
the prevention and response to terrorist attacks, including the promotion of
good relations and practices in terms of community engagement and cross-
cultural dialogue as part of the strategy against radicalization and recruitment,
making effective counter-terrorism measures and the promotion of human
rights mutually reinforcing goals, measures to support the victims of terror-
ism and developing security in failed and failing states, which provide safe
havens for terrorists, through CFSP/ESDP tools (Council, 2009t). While some
of these issues are already recognized in EU strategy and action plan docu-
ments, it has so far been far easier for the Council and the Member States to
agree rapidly on ‘visible’ repressive action rather than on such wider and
often more complex prevention and response measures.

New Perspectives: The Treaty of Lisbon and the
Stockholm Programme

The end of the year saw both constitutional and programmatic change for the
AFSJ which will influence its development over years to come.
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The entry into force of the Treaty of Lisbon on 1 December underlined the
political importance which the AFSJ has acquired for the Member States as
masters of the Treaties. Of all the EU policy-making domains the AFSJ has
been the object of the greatest number of treaty changes, and it was also moved
up in the list of the fundamental treaty objectives (new Article 3(2) TEU)
ranging now before the EMU, the internal market and the CFSP. The main
constitutional reforms include the absorption of the former ‘third pillar’(police
and judicial co-operation in criminal matters) in a new Title V of Part III of
the TFEU, which for the first time creates a unified legal framework for both
internal and external JHA action; enhanced EU competences (especially in the
field of criminal justice co-operation, Article 82–83), the extension of the
Parliament’s co-decision powers and qualified majority voting to most former
‘third pillar’matters and the lifting of most of the existing limitations of judicial
control by the Court of Justice. The TFEU even opens up the possibility of
establishing a European Public Prosecutor’s Office (Article 86), but this
remains subject to unanimity in the Council as this is also the case for the newly
provided definition of the conditions and limitations under which police
authorities may operate in the territory of another Member State (Article 89).
All this progress, however, had to be bought at the price of both extending the
opt-out of the United Kingdom and Ireland to the former ‘third pillar’ matters
and facilitating the access of potential pioneer groups of at least nine Member
States to enhanced co-operation on certain criminal justice and police co-
operation matters, thereby enhancing the risks of further differentiation within
the AFSJ. The Lisbon Treaty reforms also do not remove the tension between
common objectives on the one hand and the protection of national competences
on the other as this is exemplified by the maintenance of national control of
volumes of admission under the new ‘common migration policy’(Article 79(5)
TFEU) and a new provision according to which the Union has to ‘respect
essential state functions including [. . .] maintaining law and order and safe-
guarding national security’ (Article 4(2) TEU).

Formally launched by a (late) Commission Communication of 10 June
(Commission 2009e) the negotiations on the new 2010–14 Stockholm Pro-
gramme – the successor to the 2005–09 Hague Programme – led to a longer
and longer text as the Swedish Presidency bravely tried to accommodate all
the different priorities and reservations of the Member States. The result,
formally adopted by the European Council on 10–11 December, is an
82-page-long programming framework for the further development of the
AFSJ of uneven substance (Council, 2009u): while a stronger emphasis
is placed on the protection of individual rights, the envisaged implemen-
tation action is – as, for instance, in the case of the rights of the indivi-
dual in criminal proceedings (2.4.) – often vague in substance and not
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deadline-linked. More forceful priority settings in some fields – such as
information exchange (4.2.2.), trafficking in human beings (4.4.2.), economic
crime (4.4.5.), terrorism (4.5.) and integrated management of external borders
(5.1.) contrast with much more vaguely defined objectives in others – such as
mutual trust building (1.2.1.), the introduction of the European Public
Prosecutor’s Office (3.1.1.), approximation of national criminal laws (3.3.1.),
the fight against drugs (4.4.6) and action on labour immigration (6.1.3.). The
Programme includes some innovative elements, such as the provision made
for the adoption of a comprehensive EU internal security strategy (4.1.) and
the possibility to establish an EU Anti-Trafficking Co-ordinator (4.4.2.),
which could both contribute to more coherence of EU action. It also clearly
identifies some strategic challenges – such as the need to improve the effec-
tive implementation of JHA measures by more extensive evaluations (12.2./
5.), to ensure high data protection standards (2.5.) and to strengthen coherent
external action (7.1.). While in no way guaranteeing the necessary political
will, the Lisbon Treaty provides the EU at least with an improved constitu-
tional framework to deliver on the Stockholm Programme objectives.
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